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Abstract:
The world is entering a new phase in its intermaiaelations. In Eastern Europe new political tesgi
have emerged. The article deals with the caseafaBla in the period 1939 — 1945, an example déa
facto State that emerged during a time of instability Enrope. Slovakia 1939-1945 held many
characteristics of de iure State such as a wide international recognitioonfa formal point of view it
could thus be described asl@iureState, however, the article shows that it is rogsible to characterise
it in this way and slightly amends the criteria &mrceptingde factoStates. The case of Slovakia 1939 —
1945 shows how vulnerable small States can becowhdaw quickly recognition can be granted as well
as withdrawn.
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Resumen:

El mundo ha entrado en una nueva fase en las @i@si internacionales y han surgido nuevas entidades
politicas en el Este de Europa. El articulo se e el caso de Eslovaquia durante el periodo 1939
1945, un ejemplo de un Estado de facto, que sagidna época de inestabilidad en Europa. Eslovaquia
en el periodo 1939-1945 tenia muchas caractedstide un Estado de iure, como un amplio
reconocimiento internacional. Desde un punto deavisrmal podia ser descrito como un Estado de,iure
sin embargo el articulo muestra que no se le pwedacterizar de esta forma y enmienda un poco los
criterios para la aceptacion de los Estados de dadl caso de Eslovaquia en el periodo 1939-1945
muestra lo vulnerables que pueden llegar a seHstdos pequefios y como el reconocimiento puede
concederse con rapidez y también retirarse.
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1. Introduction

Based on the results of WWII, a new internatiorraleo was built. This order survived with
some changes and modifications almost until theadrtle 20th century. With the break-out
of the Soviet Union, one of central pillar of thedrnational system, the system itself started
to fall apart. One of the features, not seen befoes the emergence of a growing number of
political entities with some characteristics oftstod and with effective control over some
of its territory, but not recognised as Statesrtgrnational community or by the parent State
and therefore living in bigger or lesser isolation.

The danger of dissolution of States , always repwin ineffective States beyond the
Euro-Atlantic world. Now, this phenomenon has mowedthe very heart of the western
world.

A similar situation existed in the western worldfdre and during WWII. The
instability of the international order during thetenes and the rapid development of
international relations, often in contradiction itdernational law, resembles contemporary
situation.

The emergence of small States against the willhefrtparent States, an instable
situation, problems with international recognitiothe interference of powers in these
processes and the internal situation of new Statese the incentives which motivated the
author to focus on a not very well-known case i@ fistory of international relations and
international law: Slovakia 1939 — 1945. Its shustory is interesting from the perspective of
State recognition, the statusa# iureor de factoState and as for the prospects of survival of
a new small nation State created in turbulent times

The article deals mostly with legal concepts oéinational law and the contemporary
perception of Slovakia 1939-1945 as a territorytled former Czechoslovakia. From the
perspective of Czechoslovakia and its successiageS§tthe Slovak and Czech republics,
Slovakia 1939-1945 legally did not exist. It midtdve been de factoState, for asle iure
Czechoslovakia is considered as having existeddstvt918 and 1992 without interruption,
and that despite the fact that the Slovak entitgireed wide international recognition. Based
on this, the article defends the hypothesis thawadia 1939-1945 wasde factoState.

This topic is not well-known, so the article contaia brief description of the historical
facts on which the concepts dfe iure and de facto State are applied. The issue of
international recognition of Slovakia is connecténl the problem of continuity of
Czechoslovakia and the possible nullity of the Mbnhgreement.

The article is structured in accordance with thetdies influencing the main question:
Was the Slovak Statede iureState or only a@e factoState? These factors are:

1. Validity of the Munich Agreement,

2. Nature of the new Slovak State,

3. Relations between Slovakia and the German Reich,

4. International recognition of Slovakia and

5. International recognition of the Czechoslovakeyoment in exile.

Some aspects of the topic have been already ag@ddry many scholars. The question of
the continuity of Czechoslovakia was elaboratedpbyminent Czechoslovak scholars and
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politicians: Edward TaborskyEdvard Bened,Jan Kuklik? Stefan Luby, Jozef B&a® and
others. It attracted the attention of many foresgholars. Among others, it is necessary to
mention Quincy Wright,Hersh LauterpacfitPaul Gugggenheitrand Krystyna Marek®

Regarding the application of conceptsdeffactoandthe jure State, the article is based
on the general principles of the Montevideo Conenand on the work of Scott Pegg on the
issue oftle factoStates:!

2.Deiure and de facto States

In order to clarify what is consideredda factoand ade iure State, several paragraphs are
dedicated to this issue in this article.

With respect to thde iureStates, we apply the declarative theory of statdlasoit was
codified by the Montevideo Convention on the Rigintsl Duties of States signed on the 26th
December 1933 during the Sevefiternational Conference of American Stat8sice then
the Convention is part of international customamybl law. The first article of the
Convention says: The State as a person of intemtiaw should possess the following
qualifications:

1. A permanent population,

2. A defined territory,

3. Government and

4. Capacity to enter into relations with the otSeates.

These criteria are subject to a wide criticimut we still consider them useful as to
determine whether a political entity isla iureState or not.

For de factoStates, we can accept the six main criteria adolpyeScott Pegg and can
derive from them a definition of de factoState**> A number of characteristics d facto

%2 Taborsky, Edvard (1944The Czechoslovak cause. An account of the proldémngernational law in relation
to Czechoslovakjd_ondon, H.F.&S. Witherby Ltd., and Taborsky, Edv&1942): “Munich, Vienna Arbitration
and International Law”, il€zechoslovak Yearbook on International L.&wndon, pp. 22 — 25.

® Benes, Edvard (2004paméti - Od Mnichova k nové vélce a k novémudasgtvi Praha, Nase vojsko.

* Kuklik, Jan - Nemesek, Jan — Sebek, Jan (2011)Plouhé stiny Mnichova: Mnichovskéa dohodainea
signata7: a jeji dopady na’eskoslovenskdPraha, Auditorium, pp. 390.

® Luby, Stefan: “Kontinuita a nariadenie1/1944 Sh. n. SNR”, iRravny obzorvol. 30, no. 1 (1947), pp. 142 -
177.

® Beiia, Jozef (2001)yvoj slovenského pravneho poriadBanska Bystrica, Iris.

" Wright, Q.: “The Munich settlement and internatibfaw”, in American journal of international laywol. 33,
no. 12 (1939), pp. 12-32.

8 Lauterpacht, Hersch (2012Recognition in International LawCambridge, Cambridge University Press, pp.
504.

° Guggenheim, Paul (1949): “La validité et la néllites actes juridiques internationaux”Riecueil des cours de
I'Académie de droit international de La Haym. 77.

19 Marek, Krystyna (1954)dentity and Continuity of States in Public Intetioaal Law, Genova, Librairie E.
Droz.

1 pegg, Scott (1998)nternational Society and the De Facto StaMgershot, Ashgate, and in Pegg, Scott
(2004): “From De Facto States to States-Within€aProgress, Problems, and Prospects”, in King$taal;
Spears, lan (eds.fStates Within States: Incipient Political Entitigs the Post-Cold War Era Palgrave
Macmillan, pp. 35-46.

122012) The Max Planck Encyklopedia of Public Internatiohalw, Volume X, Oxford, Oxford University
Press, p. 475 and subsequent.
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Statez4is included in article 1 of the 1933 Mondew Convention on Rights and Duties of
States™

1. There is an organized political leadership whiadeives some form of popular support,

2. This leadership has achieved sufficient capdoifyrovide governance or governmental
services to a defined population,

3. A de factoState effectively controls its territory or theda majority of it for at least
two years: These entities have some degree of permanence,

4. A de factoState views itself as capable of entering intatrehs with other States,
5. Ade factoState actively seeks widespread internationalgeition of its sovereignty,

6. A de factoState is unable to achieve widespread recognifoits sovereignty and
remains largely or totally unrecognized by therinétional society of sovereign Statés.

Focusing on Slovakia 1939 — 1945, we will apply to@cepts ofle iure State andle facto
State to determine the nature and character oétftity.

3. The Czechoslovak Republic

The Czechoslovak State was established on the @8tbber 1918 when the National
Committee in Prague formally announced the biftthe new state and published the law n.
11/1918 Coll. as the legal base of the State.

In parallel the Slovak National Council gatheredtbe 30th October 1918 in Martin,
declaring itself the only representative of Slovaks approving the Declaration of the Slovak
Nation, which stated its right for self-determiattiand declared that the Slovak nation was a
part of Czechoslovak nation.

The new State and the new legal order was baseal remolutionary legitimacy, the
right of the Czechoslovak nation to self-determoratand thus, on the sovereignty of the
Czechoslovak people. Two institutions were declanetitled to talk on behalf of the people:
The Slovak National Council spoke only on behalf tok Hungarian branch of the
Czechoslovak nation (Slovaks) and the National Cateenon behalf of the whole nation.
This double declaration shows the non-existence aofsingle ethnical nation in
Czechoslovakia. Elites of both nations agreed tesgmt a united national front on the
international scene because of the constructigheofight to self-determination and in order
to present a more effective position during post-megotiations.

3 There are disagreements around the edges of finitida but a reasonably broad consensus on wiebasic
elements of the definition should be.

4 pegg, Scott: "The Impact of De Facto States oermational Law and the International Community".
Presented on the conference Opening the World Qodée facto States — Limits and Potentialitiesderfacto
States in the International Order, Brussels (15th ayM 2008), available in
http://unpo.org/images/professor%20scott%20peqgg.pdf

1> The figure is an arbitrary one. It may vary froase to case, but it reflects State of some kingeofanency
in state existence.

'8 Whereas many currently recognized sovereign Stagee never effectively controlled their territarier
delivered governmental services to their populatidhey are recognized as sovereign States no rmiedtte
weak or ineffective they are. Th#e factoState, on the other hand, remains unrecognized abemhow
effective its governance capabilities or how lohigais actually controlled the territory it clainasrule.
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Agreement between representatives of both natibnsad was a necessary condition
for the establishment of the new State. Accordmdghe agreements subscribed, the Slovak
nation was to obtain self-government. But the pretation of the agreements varied and
Czechoslovakia was created as the unitary Statieeo$ingle Czechoslovak nation, based on
the Constitution of 1920. In practice, this natthd not exist and this later caused significant
political problems. In Czechoslovakia, there wave big minorities: more than 3 million of
Germans and almost 1 million of Hungarians. Hurayeiand Germans were part of the
titular nations of the dissolved monarchy. Therefdnere were deep secessionistic tendencies
among them, which weakened Czechoslovakia frondésiThe problem of tense inter-ethnic
relations within the Czechoslovak nation in combora with the support by neighbouring
countries to secessionist minorities, would pactyse the sad events of 1938 — 1939.

4. The Munich Agreement

In order to understand the further development @mteptions regarding the continuity of
the Czechoslovak State, it is important to deaapth with the Munich Agreement, its origin,
its validity or nullity from the perspective of tlsggnatory countries or other powers and the
arguments of the Czechoslovak government in edakeng WWII, which linked the nullity

of the Munich Agreement with the inviolability di¢ Czechoslovak borders and considered
every legal and political development in Czechosloa after the 30th September 1938 as
invalid.

The events which followed the Munich Agreement aesy well known. It is not
necessary to discuss them from the perspectiveldicgs or morality. More important for us,
Is to examine its validity from the perspectivetioé international public law, since this was
subject to doubts from the very beginning in sornadamic works of Q. Wright or E.
Taborsky'® The nullity in origin of the Munich Agreement wése political cornerstone of
the Czechoslovak government in exile and a key &oinin Czechoslovak constitutional law.
On the other hand, P. Guggenheim, one of the Igastirentific figures of international public
law in this period, stated that the Munich Agreetmems valid in its inception and only
became void and null later on, as a result of evét happened in March of 1939.

When we talk about the Munich Agreement, we needhtterstand that the declaration
of the Czechoslovak constitution that defined Cpstdvakia as the national State of the
Czechoslovak nation was a fiction. Czechoslovalas & State that included several nations
and many minorities: Czechs, Slovaks, Rutheniamsgdrians, Germans, Poles, Romanians,
Croats, Jews and others. Complicated relations detwnations and minorities in the
Republic made Czechoslovakia fragile from an irdéomal perspective. For more than
twenty years of its existence since 1918, the Gzgolhak State did not adopt any substantial
constitutional change to satisfy the nations andhomiies of the Republic in order to
strengthen the State. This lack of changes and tdhtors led to the radicalisations of some
minorities and nations in Czechoslovakia, an eléamghich was later used to deprive
Czechoslovakia of part of its territory first amdfinally put an end to its existence.

This best known ethnic clash is that involving tBerman minority. Disagreements
between representatives of the Czechoslovak Gersgnsorted by the German Reich and
the Czechoslovak government became a sensitivenatienal problem. In August and

" Wright, op. cit, pp. 12-32.
'8 Taborsky, "The Czechoslovak causep. cit, pp. 22 — 25.
19 Guggenheimgp. cit, p. 212.
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September of 1938 there were negotiations amonghozstovakia, the German Reich, France
and Great Britain in order to find a solution ara @void war. In the second half of

September, the governments of France and GreatiBrinformed the Czechoslovak

government of their decision to support the Gernsmmands for the transfer of the

Czechoslovak territory inhabited by Germans to Garnyn The Czechoslovak government
accepted this demand on the 21th September 193Belapcoming days, the Czechoslovak
government resigned and the Czechoslovak army waslised. On the 29th September
1939, representatives of Germany, lItaly, France Greht Britain met in Munich to discuss

the Czechoslovak crisis. German’s demands had gsavee the 21th September 1938, but
finally, the four powers reached an agreement basethe accords made before the 21th
September 1938 and which were accepted by the Gzlestak government.

The Czechoslovak minister of foreign affairs, Kardilofta, on the 30th September
1938, in presence of representatives of Frandg,dtad Great Britain, declared the agreement
of his government with the settlement reached imiglu “...in the name of the President of
the Republic and in the name of the Czechoslovalemumnent we accept the decisions taken
in Munich without us and against u&”

Subsequently, Czechoslovakia appointed its reptasem to the International
Committee and the German-Czechoslovak Committeated according to the Article 3 of
the Munich Agreement. On the 20th October, Germamy Czechoslovakia concluded an
agreement for the settlement of the nationalitystjoa as the execution of the Agreement.

On the 2nd November 1938, the Vienna Arbitratiomktoplace. It meant that
Czechoslovakia would have to transfer a significaattion of Slovakia and Ruthenia to
Hungary.

Meanwhile, president Benes resigned from his Ofeiod left for exile. The National
Assembly accorded an autonomous status to SlowaldaRuthenia, a new president, Emil
Hacha, was elected and the country was renam€dexho-Slovakia.

Later on, during WWII, exiled representatives oe€lzoslovakia around Edvard Benes,
formulated the concept of the nullity of the Muniggreement, supported the legal continuity
of the Czechoslovak Republic and consequently thigynof all events that happened after
the 30th September 1938.

Edvard Bene$ argued that the consent of the gowarnto the Agreement was illegal
and, as a consequence, the Agreement was nothesdalise:

1. The government did not have the constitutiorgiitrto agree with the cession of the
State territory, only the National Assembly had tiigét;

2. The government accepted the proposals of GnéaiiBand France under the condition
that there would be no further German demands l@edbndition was not fulfilled;

3. The government requested to be part of the ramuts on the cession conditions, but it
was not the case;

4. The consent to the agreement was made undessjur
5. It was regarded as res inter alios &cta.

? Taborsky, "The Czechoslovak causef. cit, p. 25.
2L Sivak, Florian (1998)Slovenské deské dejiny Statu a prava v rokoch 1918-19BEatislava, Univerzita
Komenského, pp. 134-137.
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Of course, the first two arguments are based olC#eehoslovak constitutional law and have
no significance in international law. The third ohas no relevance. The Czechoslovak
government simply could not push through its positiThat acceptance was made under
duress is obvious, but according to general inteynal law, duress does not invalidate an
agreement?

Besides, it was argued that the Munich Agreemeistiwa&ontradiction with the Pact of
the League of Nations, the Locarno Treaties of 18#8igation of peaceful solution of
conflicts) and the so called Briand-Kellog Pactl8P8 (prohibition of using force to settle
conflicts)? putting it thus, in conflict with internationaiva

According to the Czechoslovak theory of Czechodtowantinuity, on the 30th
September 1938, Czechoslovakia entered a timeckfdafreedom and since then, all legal
acts are invalid. It means that the resignatiopresident Benes, the creation of the Slovak
autonomy and other constitutional changes, as aglhe establishment of an independent
Slovakia and the Protectorate of Czechia and Marasre void and null.

This theory was constructed after the events oB1EE9 and played no role at the
time. The theory lacks causality between the Muigheement and the starting date of the
“time of un-freedom” on the 30th September 1938t Bhathe territory was occupied on the
beginning of October 1938, but the majority of tB&ate territory remained under the
Czechoslovak control. The theory argued that adlséhevents were unconstitutional, but
according to the Czechoslovak Constitution of 19@6ly the Constitutional court could
declare that. There was no constitutional declamaéind thereby we need to maintain the
legal fiction of constitutionality of all internalhanges which took place in Czechoslovakia
between the 30th September 1938 and the 15th M&&9.

Nevertheless, this concept became crucial for thecfoslovak government in exile led
by Mr. Benes.

Signatory countries declared the invalidity of anich Agreement during the WWII
years. The most interesting example was the repodiaf Great Britain done by Mr.
Anthony Eden on the 5th August 1942. We agree \@ttarles Perglé? that the most
important part of the correspondeftdées in this declaration: "...as Germany has detibely
destroyed the arrangements concerning Czechoskbovadched in 1938, in which His
Majesty's government in the United Kingdom pariten, His Majesty's government regard
themselves as free from any engagements in thgecesAt the final settlement of the
Czechoslovak frontiers to be reached at the erideofvar they will not be influenced by any
changes effected in and since 1938". It is necgsgamote that Great Britain did not
repudiate the Agreement because it was contranteémational law, international morality or
so “but solely on the ground that the Munich fisasardestroyed by German$? Mr. Eden
letter failed to reject Munich in toto but moreoydr left the question of Czechoslovak
borders and the future of Sudetenland opened. Fnemeply of Mr. Jan Masaryk dated on
the 5th August 1942 the dissatisfaction of the Czechoslovak governrireekile in London
is clear. Mr. Masaryk wrote that the Czechoslovakegnment in exile maintain "...our

2 See more in Marekap.cit, p. 284.

3 Gronsky, Jan (2005Komentované dokumenty k Gstavnigiindm Ceskoslovenska Praha, Karolinum, p.
265.

24 pergler, Charles: “The Munich "repudiation”, ifhe American Journal of International Lawol. 37, no. 2
(1943), pp. 308 — 310.

% “Great Britain-Czechoslovakia”, inThe American Journal of International Lawol. 37, No. 1 (1943),
Supplement; Official Documents, pp. 2-3.

% perglerop.cit, p. 309.

2" “Great Britain-Czechoslovakiabyp. cit, p. 3.
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political and juridical position with regard to tiMunich Agreement and the events which
followed...".

The position of the French national Committee wgsessed in a letter signed by Ch.
de Gaulle and M. Dejean dated on the 29th Septef®t? and addressed to Msgr. Sramek,
Prime Minister of Czechoslovak government in ekiléondon. The French document rejects
the Munich Agreement stating "... in this spirit theench National Committee, rejecting the
agreement signed in Munich on September 29, 1938nwly declare that they consider
these agreements as null and void as also all amxtsmplished in the application or in
consequence of these same agreements. Recognisingrnitorial alterations affecting
Czechoslovakia, supervening in 1938 or since tina,tthey undertake to do everything in
their power to insure that the Czechoslovak Repubithin frontiers prior to September,
1938, obtains all effective guarantees for hertaryi and economic security, her territorial
integrity, and her political unity®

Charles de Gaulle did what Mr. Eden failed to dto-guarantee Czechoslovak pre-
Munich frontiers. What de Gaulle meant by words$ 8ats accomplished in the application or
in consequence of these same agreements” and hycgainity" is not clear. If it was said
in relation to the internal Czechoslovak affaireeafMunich and before the March days of
1939, it means something absolutely new for therm&tional law of this time because
heretofore this was purely an internal affair oe€lzoslovakia.

The US never recognised the Munich Agreement aadSthviet Union repudiated the
Agreement in the Czechoslovak-Soviet Treaty of 1943

We cannot conclude that the Munich Agreement wadlsamd void from its inception
or that it was originally valid and just the evewtfsMarch 1939 made it invalid, but it is
necessary to follow the subsequent legal eventsletermine the essence and political
character of Slovakia 1939-1945.

5. Establishment of the Protectorate of Czechia andoravia and the
Slovak State

Based on the new constitutional changes, Slovaldaa granted an autonomous status in
autumn 1938. In December 1938, the election toSllowak Autonomy Diet took place and
president Hacha appointed a Slovak autonomous gt led by Mr. J. Tiso.

The international situation of Czecho-Slovakia hasimproved since the acceptance of
the Munich Agreement. France and Great Britain goi@ed Czechoslovak frontiers, but
Germany postponed the guarantees and defined th@mekminary?®

Rebuilding of Czechoslovakia on a federal base ribd end the conflicts between
Czechs and Slovaks. There was deep mistrust anheigrépresentatives. This mistrust was
supported and strengthened by the German Reiche $aalicals on the Slovak political scene
called for full-fledged independence of Slovakia. this atmosphere, president Hacha
removed the Slovak government form its office aradled the army to bring order to
Slovakia. In a few days the ex-Prime Minister, i$oJ was invited by Adolf Hitler to Berlin.
Hitler and Ribbentrop informed him on a crucial etyethe deployment and progress of

8 The Inter-Allies ReviewOct. 15, 1934.
29 petruf, Pavol (2011¥ahrani’na politika Slovenskej republiky 1939-1945atislava, Historicky Ustav SAV,
p. 151.
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Hungarian armies and the direct threat that thésidiv of Slovakia among its neighbours
would imply. The next day, on the 14th March 1938o presented this situation in the front
of the Slovak Diet, which subsequently declareditidependence of the Stafe.

On these events we have a lot of information fraohiges or from memoires of key
players. Based on these sources we can StatehineBlovak representatives were slowly
moving towards more independence from the centzalcBoslovak government but without
outside interference the road to national indepeoelevould have been longer and the
events of 14 March 1939 would not have happeneamRhis perspective it is necessary to
say that the March events in Slovakia were orchesir by Germans and Slovak key
politicians that opted for national independencseldaon a geopolitical situation created by
the German Reich in Central Europe.

The birth of the Slovak State gives rise to sevguastions in international law:

1. A realistic consideration of the events accomnypanthe formation of the new State can
lead only to the conclusion that the new State owgesreation almost exclusively to the
action of Germany.

2. The international status of Slovakia, at the raohof its establishment was especially
affected by its relationship with Germany. The Agrent on the Protective Relation
between the German Reich and the Slovak State igasdson the 18th and 23th of
March 1939 and was to last for twenty-five yeargvmled that "Germany shall protect
the political independence and territorial integot Slovakia" (Art. 1). This treaty further
provides that for the execution of that protectiGerman armed forces might be stationed
in certain zones of the Slovakia, where they woegby special privileges and might
establish military infrastructures (Art. 2); andthhe Slovak government would organise
its own military forces in close cooperation withet German government (Art. 3).
Corresponding to the relationship of protectioneagrupon, the Slovak government will
conduct its policy in close cooperation with ther@an government (Art. 4).

On the 15th March 1939, president Hécha was surachém Berlin. After the meeting a
communiqué was publish&din which we can read that president Hacha demardied
Hitler to protect the Czech nation in order to awki peace and order. Adolf Hitler accepted
this requirement and expressed his will to protket Czech nation and to guarantee its
autonomous development.

6. The International Recognition of Slovakia

March events in Czecho-Slovakia created a wide gdesament in the international

community. Great Britain and France as signatopntees of the Munich Agreement reacted
with outrage on this development. Lord Halifax ddsed the proceedings as an “arbitrary
suppression of an independent sovereign Staterbg nd a “violation of what | must regard
as the elementary rules of international condefct”.

Both countries sent protest notes to Germany, wtieng declared the events dated on
the 15th March 1939 and the use of German milifarges in the Czecho-Slovak soll
unacceptable and in conflict with provisions and #pirit of the Munich Agreement. The

%0 See more on this Teich, Mikula$; Kéydusan; Brown, Martin D. (20118lovakia in History Cambridge,
Cambridge University Press, 2011, pp. 173 — 180.

31 nCzechoslovak Yearbookbp.cit, p. 223.

#bid, p. 13.
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role of Germany was described as contradictingternational law and the above mentioned
countrie?:?3 refused to recognise territorial changfest occurred in the Czecho-Slovak
territory.

The main point of disagreement was the creatioth@fProtectorate on the 15th March
1939. The French note explicitly stated the evdnthe 15th March 1939, which France
considered as opposed to the Munich Agreement.cEramd Great Britain put aside any
declaration of a Slovak State and this was nevettioeed in official documents. The reason
for this might stem from the consideration that thduction of any State’s territory does not
modify the identity of the State in question. Samy, after the Munich Agreement,
Czechoslovakia continued to exist and its inteamati status was not diminished. But the act
of the 15th March 1939 violated the Munich Agreemand inexorably led to the final
extinction of Czechoslovakia, as a CzechoslovateStas no longer viable without Slovakia.

The Soviet commissar for international affairs, Ntvinov, condemned from his part
both the creation of the Protectorate, and thebbskenent of the Slovak State, as well as the
occupation of Ruthenia by Hungaty/Similarly, the US government challenged the German
conduct:

"This Government (...) cannot refrain from makimgpwn this country’s condemnation of
the acts which have resulted in the temporary guishment of a free and independent
State and peopl€®.

We can note that a substantial part of the intewnal community refused to recognise the
March events in Czechoslovakia and the consequeasaking from it. This was reflected in

the persistence of the Czechoslovak legations imymeountries. In these countries,
Czechoslovak representatives were allowed to mairttaeir status and to develop their
activity to re-establish Czechoslovakia.

However, after two months, the attitude of someegoments, including those of some
great powers, started to change.

Great Britain asked for a new exequatur for itsstbiiPeter Pares and the UK therefore
de factorecognised Slovakia on the 4th May 19B@. factorecognition by France followed
on the 14th July 1939. Both great powers openedtiags in the Slovak capital Bratislava.
Still, Czechoslovak Legations in London and Paersained active.

Despite its previous position, the USSR also ressghSlovakia on the 17th September
1939, accepting an Slovak Minister to Moscow amsidg the Czechoslovak Legatith.

Slovakia was recognised eittde iureor de factoby a total of 27 State¥.

Recognition of the independent Slovakia implied #dgomatic recognition of the
extinction of Czechoslovakia as an independeneSidtis was manifested by the closure of
the Czechoslovak legations in some countries rasogn Slovakia, i.e. Switzerland and
Soviet Union.

The US remained consistent in their initial applgaas they never recognised the
Munich Agreement, the extinction of Czechoslovakiaany territorial changes made to
Czechoslovak territory in the period 1938 - 1§%9.

% Marek,op.cit, p. 287.

% nCzechoslovak Yearbookbp. cit, pp. 23-25.
% bid, p. 20.

% Marek,op. cit, p. 289.

37 For more information see Petrof.cit.
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The approach of the international organisationth&éoextinction of the Czechoslovak
State and the establishment of an independent Boweas mixed. While the League of
Nation$® and the International Labour Uninmaintained Czechoslovakia as one of its
members, the Universal Postal Uriibrecognised both Slovakia as an independent member
and the protectorate as part of the German Re&hiernational Telecommunication
Union*? drew on a mixed responses, admitted as membehs $lovakia and the former
Czechoslovakia, while assuming the notificationthg German Reich that Czechoslovakia
was not member of the Union anymore.

The situation changed after the attack on Polanpepeated on the 1st September 1939
by the German Reich: The German military forcesamy used the Slovak territory to attack
Poland from the south, but they were supportednbgilsunits of the Slovak army, with the
goal to recapture the territories lost in 1934,8.88d 1939.

By the 1st September 1939, legations of Polandhderand Great Britain were closed
in Bratislava. Closure of the legations was carreed by Slovak officials, but with the
assistance from the German militdfyThus, the 1st September 1939 marked the onset of a
new phase in relations between Slovakia and théewepowers.

The starting position by the British could be ddsed by the words of under-secretary
R. A. Butler pronounced during the debate in thais¢doof Commons on the 9th October
1939:

"His Majesty's Government obtained an exequatuaf@onsul in Bratislava in May last,

thereby according de facto recognition to the Shkov&overnment. His Majesty's
Government subsequently granted an exequatur timals Consul in London. During

August the German Government extended their myjliteontrol over the whole of

Slovakia and, on 2nd September, His Majesty's Qatesat Bratislava was closed. On
8th September Slovakia was proclaimed to be teyrito enemy occupation. The Slovak
Consul in London has protested against the occapatf his country by German forces
and has declared the aims and ideals of His MagsBovernment and France to be
identical with those of the Slovak people. His MBjs Government continue to
recognise him as the Slovak representative in Lotido

In spite of doubts by the UK government on the arget (March, April 1939) on the Slovak
State’s independence, Great Britain, by August 1989the latest, already considered
Slovakia as a fully sovereign State. However, du¢he presence of the German army on
Slovak soil in the second part of August 1939, Sk& was subsequently considered as an
occupied State. This approach was supported bydéutaration of the Slovak consul in
London or the Slovak Ambassador in Warsaw, who beflased to return to Slovakia,
declaring Slovakia as an occupied State.

¥ Slovakia's representatives made attempts to obk&Bnrecognition even later in 1940; U.S. Statpdbament
refused discussion this topic. See more in Teicl.gbp.cit, p. 193.

% Langer, Robert (19478eizure the TerritoryNew Jersey, Princeton University Press, p. 2&ivagia did not
apply for membership in League of Nations and tioeecLeague of Nations did not need to solve thestjan
competing membership of Czechoslovakia and Slovakia

“91.L.0. Yearbooks, 1938 — 1940.

“l Slovak ministry responsible for communication wittiernational organisations informed Universal tBbs
Union already on the 6th March 1939 that stampspirged with words "Slovensky Stat 1939" were ebu.e.
8 days before Slovak Diet declared independancici@fapplication for Union membership was send6th
April 1939 and accepted on the 25th April 1939. 8mee in Kreis, Georg (2013): Switzerland and tkeedhd
World War. London: Routledge, ftn. 19.

“2 International Telecommunication UnidRapport de Gestiqri940 — 1944,

3 Petruf,op. cit, note 646.
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This turn of events did not affect the Slovak riela with other States, i.e. Soviet
Union, Switzerland, Spain, Sweden among otherslobiptic relations between Slovakia and
those countries that did not participated in WWetntinued almost until the very end of the
war. Only with the end of the war and the loss ohtool of all Slovak territory by the
government of Bratislava after Germany was comfylaetefeated, were diplomatic relations
interrupted**

7. Substance of Slovak-German Relations 1939-1945

As mentioned above, German representatives had idagimg a great geopolitical game in
Central Europe and its result was an independavagia. Adolf Hitler promised Jozef Tiso

during his visit to Munich on the 13th March 198% protection of Slovakia against Poland
and especially against Hungary, which threatenedthe existence of Slovakia.

The Agreement on the Protective Relations betwkerGerman Reich and the Slovak
State was signed on the 18th March 1939 by Slogpfesentatives and on the 23rd March by
their German counterpart. It came into effect imiagdy after the signature by both sides.

Based on the Agreement, the Reich pledged to prdbex independence and the
territorial integrity of the Slovak State, whiledS8bkia agreed on the establishment of German
military bases in the western part of its territapng with the prevalence of German
jurisdiction above Slovak citizens in this terriforSlovakia was obliged to align both its
military forces and its diplomacy in narrow concavith the Reich.

The Protective Agreement is so explicit regardiegptions between Slovakia and
Germany, that we may consider Slovakia had becodeeiareprotectorate of Germany.

German interests in Slovakia were representedshlyeigation, by representatives of the
German national minority and by special adviserrdter) who were appointed in every
important Slovak governmental Offié@.

A good example of the German interference into &towternal affairs is the so called
Salzburg negotiations that took place in 1940 betwsoth Slovak and German governments.
The Slovak ministers tried to develop relationshwitestern powers and to maintain the
neutrality of Slovakia during the war. These pretens were dismissed, while the Slovak
political scene was replaced with German alliesaic&ithen, Slovakia remained a loyal
satellite of the Reich until the very end of theewa

In the second half of the year 1944, German trompse invited to solve security
problems in Slovakia by way of crashing the upgsaf the main part of the Slovak army,
whose representatives tried to escape the prospdwt impending German defeat and switch
sides with the allies. German troops defeated tlowa® army’s uprising and stayed on
Slovak territory until their defeat by the invadirgpviet and Romanian armies at the
beginning of 1945. The Slovak government basedratiflava definitely lost control of its
territory by late August 1944,

44 Special case in interrupting diplomatic relatiovith Slovakia is Spain. For instance, Sweden anilz8viand

interrupted diplomatic relations due to renewahtiehs with Czechoslovakia, but Spain interrupteléhtions

with Slovakia on 18th April 1945, but Slovak Ambader in Madrid could retain his immunities and Sllov
embassy in Madrid kept semi-diplomatic status Uaté fifties.

5 According to Slovak law, any international treatyould be published in official law collection imder to

become valid. The Agreement was not published getibnd half of 1940. The issue was simply tooiseas
politically in Slovakia. The Agreement did not heffovakia during undeclared war with Hungary in bfar
1939. German Reich abandoned its ally and Slovaktaurther territory.

¢ Hoensch, Jorg K. (2001%lovensko a Hitlerova vychodna politjigratislava, VEDA, pp. 202-203.
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In the light of this, there is no doubt that thkegédly independent Slovak State was in
fact a German puppet State created by German Rmicthe corresponding part of the
Czechoslovak territory. No amount of recognitiondny third State could invested it with a
character of independent Stéfe.

Seen form a political point of view and in hist@licperspective, all these events,
beginning with the Munich Agreement, form a logigdiole and represent successive steps
taken with the goal of the final destruction of tGeechoslovak State, with the creation of
new entities on its territory.

Legally, though, they must be clearly distinguishids at least dubious whether the
Munich Agreement was originally null and void. Maasguments claim otherwise. However,
no shadow of legality can be claimed for the eveaftMarch 1939. On the contrary, by its
aggression against Czechoslovakia, Germany viol#tedfundamental obligations under
international law, to respect the sovereignty agwiitorial integrity of another State. More
particularly, Germany violated the Briand-Kelloggad® the German-Czechoslovak
Arbitration Treaty of 1926 and the Munich Agreemiself.

Leaving aside the discussion whether the MunicheAgrent was void and null or not,
the identity of Czechoslovakia was not affectedtpif was affected only by events of March
1939.

8. Czechoslovakia as Subject of International Law aring WWII

Since March 1939 until the outbreak of WWII, thevas no active sign of the existence of
Czechoslovakia, if not by the presence of some l@xdovak legations. These legations
operated under no central co-ordinating centrehaadno State to represent.

The outbreak of the WWII brought about a shortdiveevival of one sign of
Czechoslovakia’s existence, with the formation né€hoslovak Legions in Poland.

The first strictly legal sign of the continuing stence of Czechoslovakia, was very
unorthodox indeed. On the 2nd October 1939, thadir@rime Minister Daladier, signed an
agreement with the Czechoslovak Minister to Frastefan Osusky, on the establishment of
an autonomous Czechoslovak army on the French&ofdsusky acted as agent of the non-
existing Provisional government of CzechoslovaRig@his situation can be compared to that
during WWI, when France signed such agreements wational committees and these
committees were recognised as belligerents. Howewuer this case, no Provisional
government actually existed. This situation wadified only in November 1939, when a
Czechoslovak National Committee was set up in Pami$ S. Osusky notified the French
government that the Committee would step in toilfdfl obligations arousing from the
agreement.

Even the legal nature of this body is very curioBssides Mr. Osusky, the body
exclusively contained private citizens. The Comedattlid not declare itself as a State organ
or claimed even to represent the Czechoslovak .Statsimply declared to represent
Czechoslovak peoples. From the point of view oérinational Czechoslovak constitutional
law, the Committee was a private organisation.

Despite the recognition of the Czechoslovak armyhenFrench soil, recognition of the
Committee was limited. Following the French defeat1940, the Committee moved to

4" Marek,op. cit, p. 291.
“8 Taborsky, "The Czechoslovak causa,cit, p. 68.
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London where it adopted a new name: the Provisiag@lernment. Henceforth, the
Provisional government claimed to be governmentexile created according to the
Czechoslovak constitution of 1920. As it was ingible to follow all provisions of the said
constitution, it was declared that the constitutiayuld be valid during the time of exile only
as a legal principle. From a strictly legal poiritview, we can state that the Provisional
government started building its own constitutiotel when it claimed a relation to the
constitution of 1920 in the sense of its constitdl values and principles. This means the
link to the constitution of 1920 was very weak atague, and there was therefore no body to
determine whether the Provisional government realbperated within the frame of the
constitutional principles and values.

What enabled this situation was the fact that H@vgoined the war on the side of
Germany, which led to the subsequent interruptiodiglomatic relations between Slovakia
and all States waging war against Germany. Thisthadogical result of the international
recognition of the Czechoslovak government in elyi¢ehese States.

The Czechoslovak government in exile was thus neéised by Great Britain on the 21st
July 1940, by the USSR on the 18th July 1941 antheyJS on the 26th October 19%2.

Despite the recognition of the Czechoslovak govemnin exile by Great Britain, the
distinction between the Czechoslovak government aiér constitutional governmerits
functioning on British soil was maintained. The €lzeslovak government was considered as
an organ sui generis, but not as the organ of mtirex State’*

After the outbreak of war between the Soviet Unemd Germany in 1941, the
Czechoslovak government in exile began negotiatwitis representatives of the USSR and
soon concluded the Czechoslovak-Soviet treatieserevhthe full continuity of the
Czechoslovak State was recognised. This happersgateléhe fact, that the Soviet Union had
closed legation of Czechoslovakia in autumn 1938 apened its embassy in the Slovak
Bratislava.

The British government provided on the 12th Novemt@10 full recognition to the
Czechoslovak government. Since then, the stattisisovernment was the same as that of
the constitutional governments of Poland or Yugadala

The recognition of the government in exile was catinected with the repudiation of
the Munich Agreement. During the war time, these fyuestions remained separated. Of
course, this approach by Great Britain was a piatiespurce of problems for the government
in exile, since none of its members held a highitpes in the former Czechoslovak
government before the 15th March 1939, so both ldgitimacy and legality of this
government in exile could be easily challenged. Thajor part of all Czechoslovak
diplomatic efforts during the WWII were invested persuading allied governments to
recogsrzlise the legal nullity of all acts concerni@gechoslovakia after the 30th September
1938:

9 Rychlik, Jan (1998)’esi a Slovaci ve 20. stoletiRraha, VySehrad, pp. 219-220 and 224.

*0|.e. Polish or Yugoslav governments in exile.

*L Marek,op. cit, p. 315.

%2 | egitimacy of Czechoslovak government in exile wiasived from presidential office of Mr. Bene$, tnat
stepped down as Czechoslovak president on 5th @ctt#88 and new president Mr. Hacha was subsegquent!
elected by National Assembly. Therefore the conoépfzechoslovak continuity was crucial not only fhe
State itself, but for its representatives as wilithe concept were not widely recognised or atsteaere
challenged, position of Czechoslovak exile govemimeould be in trouble in relation to its partneasd
creditors.
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The international position of Czechoslovakia wasficmed by the Treaty on
friendship, cooperation and after-war mutual suppayned with the Soviet Union on the
12th December 1943 in Moscow and the Treaty betWzzathoslovakia and Soviet Union on
administration of liberated territories, signedtba 8th May 1944.

Based on the decision at the Yalta Conference, l@msbovakia belonged to ally
countries along with Poland and Yugoslavia. Hung&gmania and Bulgaria were counted
as defeated States.

The short description above of the legal and digiobendevelopments regarding the
recognition of Slovakia, the Czechoslovak governmém exile, the continuity of
Czechoslovakia and the repudiation of the Munichreggient, sums up the situation
concerning the issues of recognition and surviiasroall States in turbulent times which
might happen again in the future.

Slovakia, despite outrage by the international comity in March 1939 after Germany
had violated basic principles of international |las well as its own obligations to third
parties, gradually obtainede factg if not de iurerecognition from 29 Stat with the exception
of the US. The situation of Czechoslovak legatimas critical in summer 1939, as there was
no Czechoslovak State and no co-ordinating bodylewhe Slovak State/Slovak Republic
had already obtained widespread recognition. EkenPrrotectorate of Czechia and Moravia
was the factorecognised as part of the Reich . The Slovak diplty seemed to have
triumphed over Czechoslovak legations.

The situation, however, started to gradually chaadtgr the outbreak of WWII and the
Slovak entry into the war on the side of Germangedchoslovaks abroad, as mere private
citizens, had to undertake many efforts in ordereach recognition, first as ui generis
organ and later as the Provisional government ef Gaechoslovak Republic. Within few
years, the approach to Czechoslovak statehoodtbfvbestern powers and the Soviet Union,
changed significantly twice. During all those yedrardly anything important happened in
the territory of Czechoslovakia. The organs of bolle Protectorate and the Slovak
State/Slovak Republic kept functioning. The shiticarred in the perception of powers
regarding the arrangement in Central Europe. Thgedt work by Czechoslovaks abroad and
the turbulent war situation caused that decisioaslenn 1938 and 1939 were revoked and
unorthodox steps adopted to amend its consequences.

9. Slovakia:de facto or deiure State?

In adopting the usual declarative theory of stabehave need to apply the 4 Montevideo
criteria on Slovakia 1939 — 1945: 1. A permanemipysation, 2. A defined territory, 3. A
government and 4. A capacity to enter into relaiaith the other States.

We are sure that Slovakia possessed permanentgbiopuand defined territory since
the declaration of independence until the uprigihgart of its army in summer 1944. Once
the uprising was crashed and Slovakia was occupiatie German army, the government in
Bratislava could not administer the country effeety.

As for the two other criteria, it is more probleinatSlovakia was ruled by the Slovak
government relatively freely, but it was based lva protective agreement of Germany, where
German representatives were appointed to govermineffices. This does not mean that
these “advisers” ruled the country, but manoeuvspgce of Slovak organs was limited. The
best example of the level if dependence of Slovéikials on their German protectors, was
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the so-called Salzburg negotiation of 1940, whicmf a real negotiation, was a diktat to the
Slovak government.

The fourth criterion, the capacity to enter intatens with the other States was at first
sight unproblematic. Slovakia was widely recognjsesllegations were established in many
States and many international treaties were sign#d other States, while Slovakia was a
State member of several respected internationanmsgtions. From formal point of view,
Slovakia thus possessed full capacity to maintgtothatic relations. However, if we explore
deeper relations of Slovakia to other States, wednagain to consider the Protective
agreement with Germany. A range of diplomatic aiéis was limited by the German
interests; one of the ministers who was dismissed eesult of the process of Salzburg, was
the Minister of foreign affairs, FDuréansky, who was aiming to communicate with western
powers.

Based on this short enumeration, we can concluateSlovakia was not de iure State,
with its statehood was limited by German protectidhis could have changed with the
weakening of Germany, but in this process, Slovdidanot survive and its territory became
part of “reborn” Czechoslovakia.

For de factoStates we adopted criteria by S. P&Yg:
1. There is an organized political leadership whateives some form of popular support,

2. This leadership has achieved sufficient capdoifyrovide governance or governmental
services to a defined population,

3. Thede factoState effectively controls its territory or theda majority of it for at least
two years. These entities have some degree of pemoa,

4. Thede factoState views itself as capable of entering intatrehs with other States,

5. The de facto State actively seeks widespread international geition of its
sovereignty,

6. Thede factoState is unable to achieve widespread recogndfats sovereignty and
remains largely or totally unrecognized by therinétional society of sovereign States.

From the criteria above, only the sixth one is Wodiscussing. Slovakia has achieved
widespread recognition, but if we assess the thiitbrion and consider the necessity to
maintain control over territory at least for twoaye, we should extend this time criterion for
all criteria or simply add a seventh criterion, @fhwould be temporal criterion, as all other
criteria need to be fulfilled for at least two ygarhought in this way, Slovakia from 1939 to
1945 got widespread recognition in the period ofyMalune 1939, but started to lose it in
September 1939. By mid-1940, Slovakia had lostctheial recognition of Great Britain as a
consequence of the recognition of the Czechoslgeakrnment in exile.

10. Conclusion

Slovakia was a de facto State which had a greanpiat to elevate itself to the statusdu
iure State. The achievement of such status was impdnirtge weakening of its “protector”,
Germany. This weakening happened by the end ofVWwéll, Slovakia did not survive
Germany’s defeat and Czechoslovakia as re-estatllesha State.

%3 Pegg, "The Impact of De Factap. cit, p. 3.
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The Example of Slovakia in the period 1939 — 19%1& warning for every small nation
seeking independence. Smaller States are always vadmerable in turbulent times, but new
small States which obtained their independencenagéhe will of their parent States, exist
ipso factoin a hostile environment where they are even maheerable.

If Czechoslovakia had been capable to solve iexmat problems during the period of
relative international stability during the decad¥sthe twenties and the beginning of the
thirties of the past century, Czechoslovakia mighwve survived beginning of the war or at
least could have withstood German treats much mibeetively. A nation counting almost 15
million people, a big modern army and fortified #é@rs was much more capable to defend
itself, than a Czechoslovakia festered by ongoirtgrnal disputes or a tiny Slovakia with
only 3 million inhabitants. Smaller or fragile Statare always the target of geopolitical
games of their neighbours or big powers. BiggeteStavith settled internal affairs are less
fragile and more stable. Even widespread recognigonot in itself a guarantee of a State”
survival.
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